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MVEMORANDUM OPI NI ON

JACOBS, Judge: Respondent determ ned a $72, 600. 30 defi ci ency,
a $17,565.58 addition to tax under section 6651(a)(1l), and a
$4,734.19 addition to tax under section 6654 with respect to

petitioner's 1989 Federal incone tax. Respondent now concedes t hat



petitioner is not liable for the addition to tax under either
section 6651(a) or 6654.

Fol | owi ng ot her concessions, the issues for decision are: (1)
Whet her interest received as part of a personal injury award is
i ncludable in petitioner's gross inconme for 1989; and if so, (2)
the amount of interest allocable to petitioner; and (3) the anount
of the Schedul e A deduction for legal fees incurred in receiving
the interest.

Al'l section references are to the Internal Revenue Code as in
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Backgr ound

This case was submtted fully stipulated under Rule 122. The
stipulations of facts and the exhibits submtted therewith are
i ncorporated herein by this reference.

Petitioner resided in Warwi ck, Rhode Island, at the tinme he
filed his petition in this case. Petitioner conputed his incone
and expenses under the cash receipts and expendi tures nethod of
accounti ng.

Petitioner (hereinafter sonetines referredtoas M. Sullivan)
and Becky Lusignan (Ms. Sullivan) were married on March 5, 1977;
they had three children. M. and Ms. Sullivan were divorced on

August 8, 1990.



Personal | njury Judgnent

During 1987, M. Sullivan was enployed by Counsel Tech, a
heating and ventilation contractor. On  January 15, 1987,
petitioner was assi gned by his enployer to repair heating equi pnent
at a Wendy's restaurant owned by South Isle Food Corp. (South
Isle). Wiile making repairs on the roof, he fell off a |adder,
sust ai ni ng severe neck injuries.

In Cctober 1987, M. and Ms. Sullivan, both individually and
on behalf of their three children, instituted a suit agai nst South
Isle in the U S District Court for the District of Rhode Island.
The conpl ai nt contained three counts: One for negligence, a second
for infliction of enotional distress, and a third for |oss of
consortium The plaintiffs sought $7 mllion in danages wth
interest, court costs, and attorney's fees; none of the counts
stated a specific nonetary danage anount.

On Novenber 10, 1988, the jury awarded damages of $1, 256, 150.
M. Sullivan was determ ned to be 25 percent at fault because of
his contributory negligence; consequently, the damage award was
reduced to $942, 112.50. The jury did not allocate the danage award
anong the three counts. A judgnent was entered on Novenber 14,
1988, and an anended j udgnent was subsequently entered on Decenber
21, 1988. The anended judgnent was for "the plaintiff, John L.
Sullivan in the anount of $942,112.50 plus interest conputed at 12%

from1/15/87 to 11/10/88 in the amount of $210, 623. 20, plus costs



in the amount of $2,816.92." On July 24, 1989, the U S. Court of
Appeals for the First Crcuit affirmed the amended judgnent. On
August 18, 1989, a wit of execution was issued for $1, 241, 739. 29,
plus costs of $2,816.92, plus additional interest of $309.74 for
each day after August 16, 1989, that the judgnent award was not
satisfied.

O her Events

At an unspecified tinme in early 1989, Ms. Sullivan filed for
divorce in the famly court for Kent County, Rhode Island (famly
court). During the dissolution of his marriage, M. Sullivan
attenpted suicide. On May 25, 1989, Ms. Sullivan, through her
attorney, Robert F. D Pippo (M. D Pippo), filed an ex parte notion
for the appointnment of a guardian ad litemfor M. Sullivan. 1In
that notion, Ms. Sullivan stated that M. Sullivan had obtained a
judgnment of over $1 nmillion in the U S District Court for the
District of Rhode Island on Novenber 10, 1988, and that the
judgnment was properly part of the marital estate, subject to the
Rhode | sl and general laws relating to equitable distribution. The
nmotion further stated that "this Judgnent is presently being
j eopardi zed by the actions of the Defendant, John L. Sullivan, who
has threatened to settle this Judgnent for $75,000.00" and that
"any attenpt by the Defendant in the instant D vorce Action, to
di m ni sh the anount of recovery in the Federal Court Case woul d be

a fraud on the Plaintiff, Becky L. Sullivan, and on the famly



court which has jurisdiction over the marital assets.” On the sane
day (May 25, 1989), the famly court entered a Consent Order,
appointing R chard MicAdans (M. MacAdans) as M. Sullivan's
guardian ad litemand restraining M. Sullivan fromnegotiating or
attenpting to negotiate with South Isle or its insurance conpany.

| ssuance of Judgnent Proceeds

On Novenber 1, 1989, Messrs. MacAdans, Thomas Tarro |1l (M.
Tarro), and Leo Dailey (M. Dailey)! held a conference call to
di scuss steps to be taken follow ng recei pt of the judgnment award.
They agreed that the settlenent proceeds would be deposited in a
daily interest-bearing account in the nanes of Messrs. Tarro and
MacAdans at the Rhode Island Central Credit Union (Credit Union).
The settlenent proceeds would be available at the offices of
Ri chard Van Ti enhoven (M. Van Ti enhoven), the attorney for South
| sl e, on Novenber 6, 1989, and woul d i nclude interest through that
dat e.

On Novenber 2, 1989, Continental |nsurance Co. (Continental),
the insurance carrier for South Isle, issued a check for
$1,248,778.12, in satisfaction of the judgnent. The check was nade
payable to "John L. Sullivan, R chard MacAdans, CGuardi an-ad-Litem

and Thomas Tarro 111, H's Attorney."” The check represented

! M. Tarro was one of M. Sullivan's attorneys in the
personal injury action filed in U S. District Court. M. Dailey
represented M. Sullivan in his divorce action.



- 6 -

$942,112.50 in principal, $2,816.92 in costs, and $303,848.70 in
interest. (It is the $303,848.70 in interest that is the subject
matter of this proceeding.)

On Novenber 6, 1989, Messrs. Sullivan, MicAdans, and Tarro
went to M. Van Tienhoven's office to receive the check and sign
docunents to be filed with the U.S. District Court indicating that
t he judgnent had been satisfied in full. M. Sullivan refused to
endorse the check unl ess his name was on the Credit Union account.
M. MacAdans told M. Sullivan that because he was M. Sullivan's
guardi an, it was inappropriate and unnecessary for M. Sullivan's
name to be on the account. M. MacAdans informed M. Sullivan that
the latter's refusal to sign the check woul d prevent the check from
bei ng deposited.

On Novenber 8, 1989, M. MicAdans filed a nmotion for
instructions with the famly court. Thereafter, and before any
action by the famly court, M. Sullivan endorsed the check.
Following M. Sullivan's endorsenment of the check, a neeting was
held at the Credit Union. The proceeds of the Continental check

were | ater disbursed as foll ows:

Aneri can Uni ver sal $41, 958. 53
(Wor ker' s conpensati on)

Attorney Valletta (fees) 214,108. 94

Attorney Tarro (fees) 214, 113.94

Attorneys Tarro, Valletta, D Pippo 184, 399. 37

and Dailey (disputed fees)



Dai | ey/ Di Pi ppo 2347, 091. 18
Di Pi ppo/ Dai | ey $347, 091. 18
Di Pi ppo/ Dai | ey 5.00
Val | etta 5. 00
Dai | ey/ Di Pi ppo 5.00

Tot al 31, 248, 778. 14

1 A dispute arose between M. Sullivan and Messrs. Tarro and
Val letta (the attorneys involved in the personal injury suit) as to
whet her the attorney's fees should be 33-1/3 percent or 40 percent
of the judgnent award.

2 M. D Pippo represented Ms. Sullivan, and M. Dailey
represented M. Sullivan in their divorce proceedi ng.

3 Continental's check was in the amount of $1,248,778.12
The record does not explain the discrepancy.

On Novenber 14, 1989, the famly court issued an order which, in
rel evant part, provided:

2. The CGuardian-ad-Litemis authorized to endorse the
Check and to permt the following disbursenents
t herefrom

a. A one-third contingent fee of the gross
anount of the Check to Attorneys Thomas Tarr o,
11, and David Valletta;

b. Payment of the expenses incurred in
prosecution of the matter involving South Isle
Food Corp., copies of which are attached to
the Mtion as Exhibits E and F wth the
exception of $1,147.50 payable to Vincent
Ragosta, Esg. and, 1in addition thereto,
paynent of expenses in the amount of $80.10
incurred in the appeal of the matter of South
| sl e Food Corp.;

C. Payment of a Wbrker's Conpensation lien
of American Universal in accordance wth the
agreenent heretofore reached by Attorney Tarro
wi th Anerican Universal concerning said lien
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3. There being a dispute as to whether Attorneys Tarro
and Valletta are entitled to a forty (40) percent
contingent fee of the gross anount of the Check, the
di fference between the one-third fee authorized herein
and the 40 percent fee shall be placed in an interest
bearing account, along with an additional $1,147.50
representing the disputed fee of Vincent Ragosta, Esg.
The account shall be in the joint nanmes of Attorneys
Tarro, Valletta, Robert D Pippo and Leo Dailey wth
paynents to be made as appropriate following the fina
resol ution of those matters;

4. The bal ance of the proceeds after the deduction of

the aforesaid anobunts shall be paid to Robert Di Pippo

Esg. and Leo Dailey, Esqg. jointly to be held by themin

an interest bearing clients' account or accounts as they

shal | deem proper for the benefit of the parties herein;

5. The notion of the Guardi an-ad-Litemfor term nation

of his guardianship of John L. Sullivan and for his

di scharge as Guardi an-ad-Litemis granted;

6. The GQGuardian-ad-Litem is authorized to file a

request for paynent for service rendered and expenses

incurred in the discharge of the performance of his

duties as Cuardi an-ad-Litem

On March 19, 1990, M. Sullivan received a $7,500 paynment; on
August 10, 1990, he received a $366, 156 paynent. Ms. Sullivan was
pai d $200,000 according to the terns of a property settlenent
agreenent dated August 1, 1990, which was incorporated into the
terms of a divorce decree dated August 8, 1990.

Neither M. nor Ms. Sullivan filed a tax return for 1989.
M. Sullivan filed a delinquent income tax return for 1990,
reporting interest income fromWndy's/Comrercial (sic) |Insurance
of $151,925 and deducting $50,638 in legal fees incurred in

receiving this incone.



On March 16, 1995, respondent issued a notice of deficiency to
M. Sullivan, determ ning that he had additional interest incone in
1990 of $151, 844 fromthe personal injury settlement. M. Sullivan
filed a petition wwth this Court contesting that determ nation.
That case was resolved follow ng a concession by respondent that
the interest was not includable in the gross incone of M. Sullivan
for 1990.

In the notice of deficiency giving rise to this case, dated
February 20, 1998, respondent determned that M. Sullivan had
$303,848. 70 in unreported interest income fromthe satisfaction of
t he personal injury judgnent, and $21,853 in salary incone and $12
in dividend incone from McDonal d's Corp. (Respondent now concedes
that M. Sullivan did not have salary or dividend income from
McDonal d's Corp. for 1989.) Respondent further determ ned that M.
Sullivan was entitled to a Schedule A mscellaneous item zed
deduction in the anount of $101, 276 for attorney's fees incurred in
connection with earning the interest incone.

Di scussi on

The dispute in this case invol ves the year in which petitioner
nmust report as inconme interest received on a judgnment award and t he
anount thereof. Petitioner argues that: (1) Because his receipt
of the judgnent award was subject to substantial restrictions, he
did not have actual or constructive receipt of the interest in

1989, as respondent clains; and (2) the amount of interest he
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recei ved was substantially | ess than that determ ned by respondent.
For the reasons hereinafter stated, we sustain respondent's
determ nati ons.

W first decide the anmount of the judgnent award, and
acconpanying interest, allocable to petitioner. In this respect,
the record i s devoid of any indication as to howthe judgnent award
is to be allocated anong the various plaintiffs in the suit agai nst
South Isle. Respondent determ ned that the judgnment was awarded
solely to M. Sullivan, and consequently, the interest acconpanying
that award is taxable solely to him Because of petitioner's
failure to satisfy his burden of proving otherw se, we accept
respondent's determnationinthis regard. See Rule 142(a); Sodonm

v. Comm ssioner, T.C Meno. 1996-275, affd. 139 F.3d 899 (5th Gr

1998).

Petitioner maintains that because Ms. Sullivan ultimtely
recei ved approximately one-third of the net anmobunt of the personal
injury award, one-third of the interest should not be taxable to
him W disagree. Ms. Sullivan received a paynment of $200, 000
not as a party to the suit against South Isle but as her share of
the marital estate. Accordingly, her entitlenent to the $200, 000
ari ses froman event separate fromthe satisfaction of the judgnent
agai nst South Isle. Nowwe turn our attention to deciding the year

in which the interest is includable in petitioner's gross incone.
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A taxpayer reporting inconme on the cash nethod of accounting,
such as petitioner, nust include all incone itens in gross incone
for the taxable year in which the item is actually or

constructively received. See sec. 451(a); Anes v. Conm Ssioner,

112 T.C. 304 (1999); sec. 1.451-1(a), Incone Tax Regs. Incone is
considered to be constructively received in the taxabl e year during
which it is credited to the taxpayer's account, set apart for him
or otherwi se nmade available so that he may draw upon it at any
tinme. See sec. 1.451-2(a), Incone Tax Regs. However, incone is not
constructively received if the taxpayer's control of its receipt is
subject to substantial limtations or restrictions. See id.

In the instant case, the check for the award and i nterest was
recei ved on Novenber 6, 1989, by petitioner, his guardian ad |litem
and his attorney. At that time, petitioner was legally entitled to
both t he judgnent award and i nterest. Shortly thereafter petitioner
endorsed the check. The placing of the proceeds of Continental's
check into escrow accounts does not alter petitioner's entitlenent
to the check for the proceeds, which he received and endorsed in
1989. Rather, the placing of the proceeds in escrow was to secure
paynment of petitioner's obligations.

The constructive receipt doctrine is concerned with the
receipt of the proceeds from the payor, not the subsequent
di sposition of the proceeds by the payee. In the instant case, the

escrow accounts only limted petitioner's disposition of the
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proceeds. Therefore, although the placing of the check proceeds
i nto escrow accounts pendi ng resol uti on of di sputes over the anount
of attorney's fees and the amount of Ms. Sullivan's share of the
marital estate was a substantial restriction over petitioner's
ultimate disposition of the judgnment proceeds, these restrictions
did not limt petitioner's |legal entitlement to the judgnent award
and interest in 1989. Because he received and endorsed the check
for the judgnment with interest in 1989, that is the year in which
petitioner nmust report the entire amobunt of interest.

Respondent determ ned that petitioner was entitled to a
Schedul e A deduction in the anbunt of $101, 276 for attorney's fees
incurred in connection with earning the interest. The $101, 276 is
approxi mately one-third of the anount of the interest. Petitioner
mai nt ai ns that he shoul d have received a deduction for attorney's
fees of 40 percent rather than 33-1/3 percent. Again, we disagree
with petitioner. During 1989, petitioner disputed the anount of
|l egal fees to be paid to Messrs. Valletta and Tarro. There is no
evidence in the record establishing that the |egal fees were ever
nore than 33-1/3 percent. Consequently, petitioner is not entitled
to a Schedul e A deduction for attorney's fees in an anount greater
than that all owed by respondent.

In reaching our conclusions herein, we have considered all
ot her argunents presented by petitioner and, to the extent not

di scussed above, find themto be irrelevant or without nerit.
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To reflect the foregoing and respondent's concessi ons,

Deci sion will be

ent ered under Rul e 155.




